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Mr. Jounson of Colorado, from the Committee on Interstate and 
Foreign Commerce, submitted the following 


REPORT 
[To accompany 8. 2355] 


The Committee on Interstate and Foreign Commerce, to whom 
was referred the bill (S. 2355) to establish the finality of contracts 
between the Government and common carriers of passengers and 
freight subject to the Interstate Commerce Act, having considered 
the same, report favorably thereon with an amendment and recom- 
mend that the bill as amended do pass. 


AMENDMENT 


The amendment is as follows: 
On page 2, line 5, between the comma and the word ‘‘or’’, insert 
“the Secretary of Agriculture,’ 


PURPOSE AND NEED FOR THE LEGISLATION 


This bill is designed to prevent reparation cases.coming before the 
Interstate Commerce Commission as a result of uncertainty and dis- 
agreements between the United States and those common carriers 
with whom they bargain and contract under section 22 of the Inter- 
state Commerce Act for the transportation of United States property 
and passengers at rates below those filed with and approved by the 
Interstate Commerce Commission. Such rates and contracts embody- 
ing these rates are usually termed section 22 quotations. 

Section 22 of the Interstate Commerce Act permits carriers to trans- 
port property and passengers for the United States Government at 
free or reduced rates, notwithstanding the existence of published rates, 
approved by the Interstate Commerce Commission, which govern the 
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transportation of passengers and property for the general public. 
Section 22 quotations result from bargaining between officials of the 
Government, and officers of the carriers involved. | 

Until recently, reduced-rate agreements of this sort. were regarded 
as contracts binding on both the Government and the carriers. Ina 
series of complaints filed with the Commission by the Department of 
Justice following World War II, the Government has taken the posi- 
tion that it has the right to reopen these agreements and seek to 
recover a part of the payments made on the grounds that the original 
negotiated rates were unreasonably high. In the cases currently 
being considered by the Commission, 22 in all, the reparations sought 
by the Government have been estimated to reach as high as $2 billion 
to $3 billion on the shipments involved 

While the great bulk of the present reparation cases involve the 
Government’s so-called land-grant privilege, which was repealed in 
1945, a number of the cases involving significant sums of money have 
been brought about by the Justice Department purely on the basis 
of dissatisfaction with rates agreed to under section 22. In some of 
the land-grant rate complaints the Government contends that the 
railroads should. have published reduced commercial rates—that is, 
available to all shippers—which, with the land-grant reductions, 
would have produced lower charges than the section 22 quotations. 
The repeal of the land-grant statute, however, will tend to prevent 
the recurrence of situations such as these in the future. 

Retroactive rate controversies now before the Commission have 
demonstrated that the law governing the respective rights of the 
Government and the carriers in this area is unsettled. It should be 
noted that Government traffic in both freight and personnel has 
grown enormously in recent years. During World War II, the 
Government was by far the largest single shipper of freight in the 
United States and the largest purchaser of passenger service. The 
same is probably true today, with the Government’s share of the total 
railroad freight traffic estimated at 25 percent.’ In addition, section 
22 has been extended to apply to motor carriers and water carriers, 
with motor carriers being heavy transporters of Government traffic. 

Disagreements between the Government and the carriers over the 
reasonableness and the binding effect of section 22 agreements appear 
to be reducing the number of such agreements currently being reached 
between the Government and the railroads.? This is attributed to 
the fact that only one of the parties to the contract is bound by its 
terms. 

A somewhat different twist has been given, in the case of certain 
motor carriers, by the Government’s attempt to impose retroactive 
rate adjustments on carriers with whom contracts have been made 
under section 22. In these cases, as set forth in the hearings,’ the 
General Accounting Office has deducted from the accounts of carriers 
large sums of money alleged by the GAO to represent the difference 
between the carriers’ abdiched rates and those agreed upon with 
the Government on a contract or special-handling basis. These 
difficulties arose, principally during the last war, due to the Govern- 
ment’s need for a flexible transportation service which could handle 
instantaneously, small, less-then-truckload lots of materials which 








1 See testimony of Commissioner Alldredge and Edwin C, Matthias, committee hearings, pp. 304 and 311. 
2 See testimony of J, Carter Fort, Committee Hearings, p. 320. 
3 See testimony of Francis E. Barrett, Committee Hearings, p, 326, 
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were required on an emergency basis. In such.cases; regular com- 
mon carrier service was inadequate, and the Government. arranged, 
under section 22 of the Interstate Commerce Act, for transportation 
service on a flat-rate basis, regardless of the size of the load carried. 
After the war, however, and in some cases as much as 4 years later, 
the General Accounting Office reviewed these accounts and the con- 
tracts under which the payments were made, and, decided the pay- 
ments for less-then-truckload shipments were in excess of the carriers’ 
published, common-carrier-service rates; thus overlooking the special 
circumstances prevailing at the time the contractual arrangements 
were entered into, which circumstances required the special type of 
service provided by the carriers for the Government. 

Freight forwarders and water carriers of property and passengers 
have also been involved in similar controversies with the Government 
under section 22 arrangements regarding future retroactive attacks 
on the reasonableness of their reduced-rate agreements with the 
Government. 

Because of the conditions discussed above, the Committee feels 
that this is the time to stabilize and formalize the relations between 
the Government as a shipper and those carriers with whom they engage 
in agreements for special reduced rates. The Committee considers 
it very important that both parties in section 22 agreement have 
reasonable protection against any arbitrary revocation of the terms 
of the contract. The Committee is also concerned lest a growing 
number of reparations cases bog down the work of the already over- 
burdened Interstate Commerce Commission. Senate bill S. 2355 is 
designed to prevent controversies of this kind from arising in the 
future by removing any uncertainty about the rights and privileges 
accorded to the parties under such agreements. 

It should be noted, however, that the committee expressly with- 
draws itself from any contact with, or expression of opinion about 
those section 22 reparations cases now before the Commission for 
adjudication. The committee feels that these claims should be 
settled on the basis of the law and the circumstances existing prior 
to the introduction of this legislation. 

Transportation as a public utility is a heavily regulated industry, 
especially with regard to rates. Negotiated agreements on rates under 
section 22 are usually below the approved rate levels filed with the 
ICC, while the prices charged by other industries dealing with the 
Government are not regulated by the Government. Herein also lies 
the fundamental difference between negotiated rates and those tariffs 
approved by the ICC. Carriers are not compelled to offer reduced 
rates to the Government; they are, in a real sense, gratuities, insofar 
as they are below published rates. The Government is always free 
to use the carriers’ published tariff rates if it so chooses; and if it is 
dissatisfied with those rates, it may appeal to the Commission as to 
the reasonableness of the rates. 


SCOPE OF THE LEGISLATION 


S. 2355 is designed simply to establish the finality of contracts 
between the United States Government and common carriers of 
passengers and freight subject to the Interstate Commerce Act. The 
bill applies to carriers operating under parts I, II, III, and IV of the 
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act, thus including railroads, motor carriers, water carriers, and 
freight forwarders. The bill concerns only those agreements or 
contracts entered into between the Government and carriers under 
the authority of section 22 of the act, which at present provides in 
part— 

that nothing in this part shall prevent the carriage, storage, or handling of property 
free or at reduced rates for the United States * * *, 

Under this provision the railroads and other carriers, at the request of 
Government agencies, have from time to time established many 
reduced rates. The present bill proposes that, after the quotation or 
contract has been ac cepted or agreed to by the Secretary of Defense, 
the Administrator of the General Services Administration, the 
Secretary of Agriculture, or by any official or employee of the United 
States to whom they may delegate such authority, the rate so estab- 
lished shall be conclusively presumed to be just, reasonable, and 
otherwise lawful and shall not be otherwise subject to attack or 
reparation after the date of such acceptance or agreement upon any 
grounds whatsoever except for actual fraud, deceit, or clerical mistake. 

The bill would also prevent consideration of the reduced rates as 
evidence of, unreasonableness of other rates, and provides that its 
passage shall have no effect on transactions with the Government 
other than those carried out under its provisions. 

Finally, the bill provides that rates, fares, or charges, and rules, 
regulations, or practices, may be canceled on 90 days’ notice by either of 
the parties to the agreement or contract under this section. 

Probably the most serious question proposed to this bill concerns its 
effect upon the rights accruing to the Government in its negotiations 
for transportation service. As the Interstate Commerce Commission 
stated to the committee,‘ “It has generally been accepted that the 
Government is entitled to all the rights and remedies available to the 
regular commercial shipper or traveler; that it can use without question 
the established commercial rates for the movement of its traffic; 
that section 22 is also available for the establishment of charges for 
the use of the Government, but that the privileges extended by this 
section are not mandatory and cannot be used unless the carriers are 
willing to offer special rates under its provisions and the Government 
is disposed to accept and use them.” The Interstate Commerce 
Commission further contends, however, that (1) as a principle of 
law, the Government cannot have its rights affected by a general 
statute unless its application to the Government be clear and indis- 
putable in the text of the act, and therefore, that the best and simplest 
manner to accomplish the purpose of this legislation would be to apply 
the doctrine of estoppel; and that (2) by so doing there would not be 
established by the legislation two standards of justness and reasonable- 
ness of rates—one for commercial rates and the other for section 22 
quotations. The same emphasis on the Government’s rights of 
renegotiation, though in a context of opposition to the bill, was 
expressed by the Department of Justice and the General Accounting 
Office, both of whom maintained that the bill would place the Gov- 
ernment in a position inferior to that of the carriers with whom they 
do business under section 22. 


4 Committee hearings, p. 305. 
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The committee contends, however, that no rights belonging to the 
Government are affected at all by this legislation; hence, in regard to 
the Interstate Commerce Commission’s proposal, there is no need 
for using the doctrine of estoppel in this situation. There is a funda- 
mental difference between rates for commercial shippers which are 
subject to regulation, and the special rates which the carriers volun- 
tarily grant to the Government which are not subject to regulation 
under the Interstate Commerce Act, but are the product of negotia- 
tion between the Government and the carriers on much the same basis 
as private individuals negotiate and contract on matters between 
themselves. Section 22, and the reduced rates granted under it to 
the Government, is permissive, not compulsory. The Government 
is always free to use the carriers’ regular published tariff rates if it 
so chooses; dissatisfaction with these rates may be brought to the 
Commission, which can then rule on the reasonableness of the rates 
in question, 

This committee is of the opinion that the Government would be per- 
forming a public service by taking such action. Lowest possible 
rates consistent with good service and sound economic management 
is still a much-to-be-desired goal in transportation. 

Nothing in this bill would change, or effect in any way, the historic 
and well-established function of the Interstate Commerce Commission 
as having exclusive jurisdiction over the determination and reason- 
ableness of duly filed and published rates. 

The bill is intended only to clarify the Government’s authority to 
enter into mutually binding contractual arrangements governing 
transportation charges under section 22 of the Interstate Commerce 
Act which are lower than those otherwise available under published 
tariffs. 

It should be emphasized once again, that nothing in this bill would 
deprive the Government of any right of appeal to the Commission in 
regard to unreasonable rates; the Government would retain precisely 
the same right of appeal and adjustment as private shippers have in 
regard to the published approved rates filed with the Interstate 
Commerce Commission. They would also continue to enjoy the 
privilege, under section 22, of seeking rates lower than those published 
and approved by the Commission. Rates negotiated with carriers 
do not come as a right to the Government, as do published rates: they 
are negotiated between equals, and entered into freely, and are below 
the published rates approved by the Interstate Commerce Commission 
as just and reasonable. Therefore, the committee sees no reason why 
future agreements should be subject to renegotiation on a retroactive 
basis. 

CHANGES IN EXISTING LAW 


In compliance with subsection (4) of rule XXIX of the Standing 
Rules of the Senate, changes in existing law made by the bill, as 
reported, are shown as follows (new matter is printed in italic, 
existing law in which no change is proposed is shown in roman): 
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INTERSTATE COMMERCE ACT 
. * . o o e 


Sec. 22. (a) That nothing in this part shall prevent the carriage, storage, o 
handling of property free or at reduced rates prev the United States * * . 

(b) Notwithstanding any other provision of law, any rates, fares, and charges, 
and rules, regulations, and practices with respect to the transportation of persons 
or property for. or on behalf of the United States by any common carrier or freight 
forwarder subject to part I, II, III, or IV of this Act, offered, negotiated, or estab- 
lished under the provisions hereof by quotation or contract when accepted or agreed 
to by the Secretary of Defense, the Secretary of Agriculture, or the Administrator 
of the General. Services Administration, or by any official or employee of the United 
States to whom either of them may delegate such authority, shall be conclusively 
presumed to be just, reasonable, and otherwise lawful, and shall not be subject to 
attack, or reparation, after the dale of such acceptance or agreement, yi any grounds 
whatsoever except for actual fraud or deceit, or clerical mistake. Such rates, fares, 
or charges, and rules, regulations, or practices, may be canceled or terminated upon 
not less than niiiety days’ written notice by the United States or by any of the other 
parties thereto. 

(c) Any such rates, fares, or charges, rules, regulations, or practices so made and 
accepted under the provisions hereof shall not be considered to have any bearing upon, 
or otherwise affect, the justness, reasonableness, or lawfulness of any rates, fares, or 
charges, or of any rules, regulateons, or practices with respect to transportation services 
theretofore performed for, or on behalf of, the United States, nor shall the provisions 
of this section be construed as any indication that similar rates, fares, or charges or 
similar rules, regulations, or practices theretofore effective were or were not binding 
upon or enforceable against the United States, 


O 


